
OHIO RADIO ASSOCIATES

ASF BROADCASTING CORP.

WlLBURN INDUSTRIES, INC.

REceiVED

IffB 27 1995

Before the ""'t:rMilllQJDeOOMa
Federal Communicatiom Commission C'JRlE(fSiDETARV

Washington, DC

) MM Docket No. 93-107
)
) File No. BPH-911230MA
)
) File No. BPH-911230MB
)
) File No. BPH-911230MC
)
) File No. BPH-911231MA
)
) File No. BPH-911231MC

DAVID A. RINGER

SHELLEE F. DAVIS

In re Applications of

For Construction Permit for an
PM Station on Channel 280A in
Westerville, OH

DOCKET FILE COpy ORIGINAL

To: The Review Board

REPLY TO M0110N TO I'ILE COMMENTS

Shellee F. Davis ("Davis"), by her attorney, hereby submits her Reply to the "Motion

for Leave to File Comments" filed by Ohio Radio Associates ("ORA") on February 21, 1994.

With respect thereto, the following is stated"

1. On August 15, 1994, Davis filed a "Petition for Leave to Amend" to amend her

transmitter site. Within that pleading, Davis provided information concerning the date on which

she leamed that the transmitter site that she previously designated had been sold, the steps taken

to acquire a new site once permission from the new owner later was withdrawn, and evidence

that she had reasonable assurance of her newly designated site. The Mass Media Bureau has

supported acceptance of that amendment. "Mass Media Bureau's Comments on Petition for
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Leave to Amend" dated August 24, 1994. ORA opposed that Motion, claiming, to the

Commission, in part, as follows:

In an amendment dated March 29, 1994, Davis reported that the tower site
initially specified in her application had been sold. However, Davis never
informed the Commillion when the site wu 1Old. BecauIe 01 the refusal of
Davis to prol'lcIe dais eMeDtiaI IDIorvrndr, ORA conducted a search of the
local land records. Attaehed heftto is a deed for the tower site in question,
which is dated January 6, 1994. SB attachment 3. AuordIIIaIY, a substaDtIaI
and material questloD of fact Is railed tIIat Davis knew of the sale before
formany ootIflecl by the site owner OD MardI 1, 1994.

"Opposition to Davis Petition for Leave to Amend" filed on August 24, 1994 (emphasis added).

ORA also claimed:

The July 16, 1994, letter is defective in another respect. The
tower site owner limits and conditions use of the site to a 5 lew
transmitter. This is apparently because of the use of other
transmitters at the site. DaYis propGIeS in her ameDdment the
use of a ,. k" traDSlllitter.

!d. at 6 (emphasis added).

2. Both of those factual allegations, of course, were false, and Davis immediately

informed ORA's counsel of that fact expeditiously, on October 4, 1994. Attachment 1. Rather

than immediately inform the Commission of his error, both ORA and its counsel nothing for

over four months. Even today, rather than withdraw the objectionable factual errors, ORA

compounds the error by defending the statements.

3. With respect to the date on which Davis first learned of the sale of her originally

designated site, Davis directly informed the Commission of the sale on March 29, 1994, and as

she reported later in a Declaration submitted under penalty of perjury filed with her Petition on

August 15, 1994:
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I learaed on or about March 7, 1994 that the site was sold. That
information was first leuned by me when I received the letter
dIChed bcftto as Attachment 1. I have never been told when the
sale of the site was consummated, aad at no time wu I aware that
a sale had occUl'l'ed or was imminent prior to that date.

Petition at Exh. 2. Neither ORA nor any other applicant has submitted information which

contradicts those factual assertions.

4. The law is that an applicant "need only obtain assurance 'sufficient. ..tojustify...belief

that the ... site [is) available and suitable uatll notified otherwise. '" Elijab Broadcastin& Com.,

5 FCC Red 5350, 5351 1 10 (1990) (emphasis added). Absent simultaneous "notice" to an

applicant, the date on which a site is "sold" or "lost" by the land's owner or a&al1 is not

relevant. "Due diligence" is measured as of the date an applicant "is, or should have been

apprised of the problem requiring amendment," ~, when 1O.ld that a site has been lost.

Mabelton B'1l'Mkaatin& Co., 5 FCC Red 6314, 6321 129 (Rev. Bd. 1990). More precisely, in

past cases involving amendment of transmitter sites, "diligence" always has been measured from

the date on which an applicant gains actulll knowledge of the loss of its designated site~

Berea Brnw'rcutin& Co., 4 FCC Red 8813 (Rev. Bd. 1989); ¥abelton Broadcastin&, 4 FCC Red

at 6320-21 128), and no case ever cited by ORA ever has established or suggests otherwise.

Davis fully abided by existing precedent by faithfully and accurately reporting that date to the

Commission and acting in a diligent fashion thereafter. Contrary to ORA, at no time did ORA

ever "refuse" to provide any "essential information" especially, since as Davis' counsel

explained to ORA's counsel, "[s]he never was privy to that information, nor was she provided

that information until [ORA] filed [its] pleading" (Attachment 1), and in any event, under

Commission precedent, an applicant is not obligated to provide to the FCC that information
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which it does not have. For ORA to cling to the position, to this day, even after being informed

of the inaccuracy of its statements, that Davis "refused" to provide information or that

"questions of fact" have been raised concerning when Davis learned of the sale, is incredible. l

5. With respect to Davis' transmitter, the owner of the site has assured Davis:

space on the bl'Oldcasting tower...to accommodate a 2-3 bay PM
antenna••.and in one of the WOSU-TV transmitter buildings
sufficient space to accommodate a five kilowatt transmitter and
various related auxiliary equipment.

Attachment 2. Contrary to ORA's claims, although Davis has proposed to radiate 6 kW

Effective Radiated Power ("ERP"), at no time did Davis "propose[] in her amendment the use

of a 6 lew transmitter," and as Davis informed ORA previously, insofar as Davis will has

proposed use of a thfee..bay antenna, she will not need a "6 kW transmitter." Attachment 1.

In fact, as seen in Attachment 3 (and as ORA could have learned from its own Consulting

Engineer before making its remarks originally), using a multi-bay antenna reduces the input

power necessary for a transmitter, and in this cue, by using a less-than-5 kW transmitter in

conjunction with a 3-bay antenna, Davis is fully able to achieve its proposed operation while

abiding by the space restrictions imposed upon it by its site owner. Again, ORA (1) misquoted

1 ORA claims that it "requested" in its April 6, 1994 "Opposition to Motion for Leave to
Amend" that Davis provide certain information COftCCl'Ilin& the date on which the site was sold.
There is no such request. ORA (1) oppoIed acceptIIlce of the amendment until Davis supplies
certain additioraal information; (2) noted that Davis failed to disclO1e the date the tower site was
sold; (3) noted that Davis failed to "disclose" when she first became aware that the site had been
sold; and (4) claimed that such information is necessary to ascertain the existence of "due
diligence. "

ORA oppoIed the amaadmeRt and ubcl tIM; Cgmmipjon to require that the information
be filed, but at no time has ORA asked DuiI for the information -- it simply noted that Davis
had not supplied the information.
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facts, and (2) improperly raised arguments before the Board for which it had no actual factual

support.

6. In short, ORA persists in its tactic of misstating the law and omitting or

recharacterizing facts to fit what it apparently "wishes" were the facts or the law, rather than

deal with the facts such as they actually exist. ORA's repeated failures to differentiate~

from its own (faulty) speculation, interpretation, or "[mis]characterization" is abusive, and

constitutes a basic lack of respect for the Commission as an institution and a lack of candor.

As the Court of Appeals has observed, although failure to inform the Commission of facts can

at first be attributable to counsel rather than to the applicant, "[t]he client becomes fully

responsible at some point, and that point is reached more quickly in practice before the FCC

than in courts of law. " RKO General. Inc., 670 F.2d 215,231 (D.C. Cir. 1981). ORA's initial

false statements, coupled with its intentional delay in correcting the information (as Davis'

counsel had requested) or in clarifying the information (as ORA alternatively chose to do)

should, at the very least, add further reason for the Board to view with deep suspicion the

accuracy of the various factual and legal claims ORA has raised in other contexts already in this

case.
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WHEREFORE, it is foregoing Reply to the ·Motion for Leave to File Comments" be

considered by the Board.

Respectfully requested,

Her Attorney

11Ie Law Ojffce ofDon J. Alpert
1250 CorJMctieut Ave., N.~
7th Floor
Washington, DC 20036

FebTUlJTy 27, 1995
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To: Stephen Yelverton, Esq.

From: Dan J. Alpert

Re: Opposition to Davis Petition for Leave to Amend

Date: OCtober 4, 1994

This memo is to summarize and memorialize our conversation earlier today with regard
to the "Opposition to Davis Petition for Leave to Amend" filed by you on behalf of Ohio Radio
Associates on August 24, 1994.

First of all, you state in your pleading •...Davis never informed the Commission when
the site was sold. Because of the refusal of Davis to provide this essential infonnation, ORA
conducted a search of the local land records. It

-- To my kDowledae, Davis was never 18l, and therefore at no time has ltrefusedlt to
provide any informaCion con.ceming when the land was sold. She never was privy to that
information, nor was she provided that information until you filed your pleading. Truth to tell,
I think you meant to .y ·Because of the faQurc of Davis to provide to essential information.....
She never ·refused· anything, and to sulls (or as you did, state) otherwise is a misstatement.

Secondly, you state that ·Davis propel.s in her amendment the use of a 6 kW
transmitter.· I have checed, and the amendment does not contain a statement concerning what
type or maximum output of transmitter would be required.

In fact, inlOfar as Davis has propoeed \lie os a Jampro JSPC three-bay antenna, as you
must know, there would be no need for Davis to use a "6 kW transmitter." [In fact, for your
information, based upon our proposal, we would need substantially less than a S kW transmitter
to accommodate the proposed directional 6 kW operation].

In line with Section 1.52 of the Commistion's Rules, the Commission's policies with
regard to party's obliptioo to correct factual inaccuracies, and the District of Columbia Cannons
of Professional Conduct, I expect that you will correct these factual errors expeditiously.
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The Ohio State Umversity

Public BroadC3Sting Stations

1/2PACE

WOSU-AM-.FM-lV

2400 0Ientangy RiverRoad
Cotumbus. Ohio ~lo-t027

Phone 614-292-9678

ID'614+~i,,"79a71994 15:23 -- from '614+461+::--.-__~==:::::::-'
f~_94 16,15 FROH.BRITL
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I
JuJ.y 13~ 1994

Shelle. r. Da.v:is
7030 CloverdaJ.e Lane
Wortb.ingeou~ Ohio 43235

Dear Hs. Dav:i.s:

11ti.s 1eeter W'ill eonfint OUX' d:iscus$i0Q8 coneerning the a.vailabiU.ty of
space on t;he broadca8tiDg cower QIIiii11'led by ~SU-TVIThe Ob:io Stau UniveX"aity
at 6680 Staee Route 3, in Dela:ware COW1ty~ north of Weseerrl.lle, Ohio, to
acc~te a 2-3 baT lH u~, and a 1-5/s Ueh traxl81Diasion line, awl in
ODe of tDe WOSO-'IV tr~tt.r buildings sufficient space to accoaDOdate a 5
Jdl.OlI'att: t~8.D$Glitter and various related auxil:ia2:'Y equipment.

Space on the t:ower is currently being used by cOfDXlercial broadcasters.
Space to acc<>naodate this project on the t<Xler and in OI1e of the bu.ilcJi.naa
currently is available. t'harefore, in the event you are Y:i.lling to proceed.
based upon present COD4i.ti.0D8, subject to the n.e.got:iat:iou of a
mutually-agree~le lease acreement, and in the evant you are grant:ed the
eon&-cruetioo. peI:Dti.t fol:' 1M Channel 280A at Westerville, Ohio~ by the Federal
Coaamjcations Coaa.i.saion, Vt are wi.lling to make a.vaUable to you space
upon che ROSU-TV t;Oli1er and space :i.n one of the WOSU-TV t:ransmitter buUd.±nge
suff:i.ci.ent to acc~te the equ.:i:plDlInt ap4illCi£ied above. Based upon present:
loading . of the tower, 'Q'e. wou14 require that the antenna. be IllOanted em the
tover ai a. height 80 tbae the cel1'Cer of radi.ation would be no O1Ol:'e than 500
feet above the groaAd. Although it may be a number of years before you.
obt:ain FCC authoriza.ti.on to build the st:atioI1 and begin operat:ious, hased
upon. pt'esent: conditions, if tba lease were entered ~to today. we are
renting space on the tOW'er for $3.00 per foot per Dkonth, and floor space
approx:i.m.<ltely de sue of your need is being made available at: a rate of
$200 per mouth. Costs for electric: poqer W'ould be billed extra. on an
as-used basis. If the antetmB. proposed to he used were to be located 350
feet up on our t:ower r based upon present prices, the t:otal monthly c:os-c to
you would be $1,250 per mout:h, plus costs for ele.c:trici.t:y.
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Shel1ee F.-Davis
July 13~ 1994
Page 2 of 2
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I
1'b.i.$ is not: a. binding agreement, and can be t'evoked by eithet' party at arrr
t:i.zQe. Insofar &$ I understand that it is your :h:ltantion co d••iguate this
.ita in an application to the radera! Coaannicati.O'Q8 Cac=1.••:ion, 1. vill
attempt to keep you posted concerning d1e cOI1tinued availabi1i.ty of tower
space in the future.

Sincerel.y,

~.uM1
Dale X. Ouzts
General HaD,ager

DKO/pjw
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exhibit ,...__

REC\ALPERT.ENG
Client SHE LEE DAVIS

DIte 8/30/94
FCC form _ sec. _ Pg. _

ENGINEERING STATEMENT
of

NORWOOD J. PATTERSON
re

TRANSMITTER POWER REQUIRED
BY FM PROPOSAL of SHELEE DAVIS

I, Norwood J. Patterson, am a radio, television and electronics con
sulting engineer, having studied at Pacific Radio School, San Mateo City
College, San Francisco City College, and Stanford University. I have
appeared on nUMerous occasions before the State Courts of the U.S., the
Federal U.S. Courts, the Federal Communications Commission, and the U.S.
Senate Hearing COMMittees. On all occasions I have been accepted as an
Expert Witness in radio, television and electronics engineering matters.

I have been accepted by the Federal COMUnications COIIIIIission as an
Expert in radio and television matters since 1947; am Grantee by the FCC
of General Radio Telephone Certificate First Class since 1937 with present
Certificate No. PG-l1-25313, expiration date, LIFE.

I have been calculations of the transmitter R. F. output power required
by Shelee Davis with an antenna height above ground of 102 meters and the
horizontal run necessary to connect the transmitter to the antenna of 60 feet
using the transmission line proposed of 1 5/8".

The transmitter power calculates to 4.9303 kW, which is within the
continuous duty specifications of any 5 kW FCC type accepted transmitter.

I do hereby certify that I have prepared the enclosed data and, under
penalty of perjury, that data of my own knowledge is correct. As to other
information and belief, I believe that information to be true.

Date--------_....:....-_-

o .. -\
~NORWOOD J. PATTE SON

~-3 ~ -9f
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Exhibft A 1F'lge __

Radio Enq;n....ing
Consultants

RF SPECIALTIES
Prepared For: Shelee Davis

CALCULATION NUMBER 1

Transmitter Output:

Transmission Line:
Length Of Line:
Line Efficiency At 103.9 mHz:
Power Dissipated In Line:
Power At Input To Antenna:

Antenna Make/Model:
Number of Bays:
Polarization:
Max. Antenna Input Power Rating:
Antenna Gain:

System E. R. P.:

Client StELEE DAVIS
O.te 8/30/94

FCC form 3.Q.l. Sec. _ Pg. _

PROGRAM NO. ERP
Date: August 30, 1994

4.9303 KW

Andrew LDF7-50A, 1-5/8 Inch
395 Feet
81.13%
930.30 Watts
4.0000 KW

Jampro JSCP
Three
Circular
30 KW
1.5

6.0000 KW



Cl&TIFICA'B OF SQ,VICE

I, Dan J. Alpert, hereby certify that foregoing document was served on Febuary
27, 1995 upon the following parties by First Class Mail, postage prepaid, or by Hand:

James Shook, Esq.
Hearing Branch
Federal Communications Commission
Room 7212
2025 M Street, NW
Washington, DC 20554

Arthur V. Belendiuk, Esq.
Smithwick &. Belendiuk, P.C.
1990 M Street, NW
Suite 510
Washington, DC 20036

lames F. Koerner, Esq.
Baraff, Koerner, Olender &. Hochberg, P.C.
5335 Wisconsin Ave, NW
Suite 300
Washington, DC 20015-2003

Stephen T. Yelverton, Esq.
NcNair &. Sanford
1155 15th St., NW
Suite 400
Washington, DC 20005

Eric S. Kravetz, Esq.
Brown, Nietert &. Kaufman, Chtd.
1920 N Street, NW
Suite 660
Washington, DC 20036


